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General Notices 


DEPARTMENT OF HOMELAND SECURITY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS. 
Washington, DC, November 29, 2006, 
The following documents of the Bureau of Customs and Border 
Protection (“CBP”), Office of Regulations and Rulings, have been de- 
termined to be of sufficient interest to the public and CBP field of- 
fices to merit publication in the CUSTOMS BULLETIN. 


SANDRA L. BELL, 
Executive Director, 
Regulations and Rulings 
Office of Trade. 


a 
19 CFR PART 177 


PROPOSED REVOCATION OF RULING LETTERS AND 
TREATMENT RELATING TO TARIFF CLASSIFICATION OF 
AEROSOL DISPENSERS 


AGENCY: U.S. Customs and Border Protection (CBP), Department 
of Homeland Security. 


ACTION: Notice of proposed revocation of ruling letters and treat- 
ment relating to tariff classification of aerosol dispensers. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 
U.S.C. 1625(c)), as amended by section 623 of Title VI (Customs 
Modernization) of the North American Free Trade Agreement Imple- 
mentation Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises 
interested parties that CBP intends to revoke two rulings relating to 
the classification of aerosol dispensers under the Harmonized Tariff 
Schedule of the United States (HTSUS), and to revoke any treat- 
ment CBP has previously accorded to substantially identical trans- 
actions. These articles are motor-operated aerosol dispensers, used 
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indoors and outdoors, for spraying fragrances and insecticides, im- 
ported without the aerosol can. CBP invites comments on the cor- 
rectness of the proposed action. 


DATE: Comments must be received on or before January 13, 2007. 


ADDRESS: Written comments are to be addressed to U.S. Customs 
and Border Protection, Office of Regulations & Rulings, Attention: 
Trade and Commercial Regulations Branch, 1300 Pennsylvania Av- 
enue N.W., Washington, D.C. 20229. Submitted comments may be 
inspected at U.S. Customs and Border Protection, 799 9 Street, 
N.W., Washington, D.C., during regular business hours. Arrange- 
ments to inspect submitted comments should be made in advance by 
calling Mr. Joseph Clark at (202) 572-8768. 


FOR FURTHER INFORMATION CONTACT: James A. Seal, 
Tariff Classification and Marking Branch (202) 572-8779. 


SUPPLEMENTARY INFORMATION: 


Background 


On December 8, 1993, Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), became effective. Title VI amended many 
sections of the Tariff Act of 1930, as amended, and related laws. Two 
new concepts that emerge from the law are informed compliance 
and shared responsibility. These concepts are based on the 
premise that in order to maximize voluntary compliance with cus- 
toms laws and regulations, the trade community needs to be clearly 
and completely informed of its legal obligations. Accordingly, the law 
imposes a greater obligation on CBP to provide the public with im- 
proved information concerning the trade community’s rights and re- 
sponsibilities under the customs and related laws. In addition, both 
the trade and CBP share responsibility in carrying out import re- 
quirements. For example, under section 484, Tariff Act of 1930, as 
amended (19 U.S.C. 1484), the importer of record is responsible for 
using reasonable care to enter, classify and declare value on im- 
ported merchandise, and to provide other necessary information to 
enable CBP to properly assess duties, collect accurate statistics and 
determine whether any other legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI, this notice advises 
interested parties that CBP intends to revoke two rulings relating to 
the tariff classification of aerosol dispensers. Although in this notice 
CBP is specifically referring to two rulings, HQ 957555 and NY 
882294, this notice covers any rulings on this merchandise that may 
exist but have not been specifically identified. CBP has undertaken 
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reasonable efforts to search existing databases for rulings in addi- 
tion to the ones listed. No further rulings have been identified. Any 
party who has received an interpretative ruling or decision (i.e., rul- 
ing letter, internal advice memorandum or decision, or protest re- 
view decision) on the merchandise subject to this notice should ad- 
vise CBP during this notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 
U.S.C. 1625(c)(2)), as amended by section 623 of Title VI, CBP in- 
tends to revoke any treatment it previously accorded to substantially 
identical transactions. Any person involved in substantially identical 
transactions should advise CBP during this notice period. An import- 
er’s failure to advise CBP of substantially identical transactions or of 
a specific ruling not identified in this notice, may raise issues of rea- 
sonable care on the part of the importer or his agents for importa- 
tions of merchandise subsequent to the effective date of the final de- 
cision on this notice. 

In HQ 957555, dated January 30, 1995, a battery-operated me- 
chanical aerosol dispenser, imported without the aerosol can and 
batteries, was held to be classifiable under a provision for electric 
motors and generators of an output not exceeding 37.5 W, other, in 
subheading 8501.10.40, HTSUS. This ruling was based on the belief 
that the mechanical components in the dispenser complemented the 
function of the electric motor. HQ 957555 is set forth as “Attachment 
A” to this document. In NY 882294, dated April 22, 1993, an auto- 
matic, motor-operated aerosol dispenser was held to be similarly 
classifiable. NY 882294 is set forth as “Attachment B” to this docu- 
ment. It is now CBP’s position that these articles are classifiable as 
other parts of mechanical appliances for projecting, dispersing or 
spraying liquids or powders, in subheading 8424.90.90, HTSUS. Pur- 
suant to 19 U.S.C. 1625(c)(1)), CBP intends to revoke HQ 957555 
and NY 882294, and any other ruling not specifically identified, to 
reflect the proper classification of the merchandise pursuant to the 
analysis in HQ 968210 and HQ 968211, which are set forth as “At- 
tachment C” and “Attachment D” to this document, respectively. Ad- 
ditionally, pursuant to 19 U.S.C. 1625(c)(2), CBP intends to revoke 
any treatment it previously accorded to substantially identical 
transactions. Before taking this action, we will give consideration to 
any written comments timely received. 


DATED: November 24, 2006 


Gail A. Hamill for MYLES B. HARMON, 
Director, 
Commercial and Trade Facilitation Division. 


Attachments 
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[ATTACHMENT A] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
HQ 957555 
January 30, 1995 
CLA-2 CO:R:C:M 957555 DWS 
CATEGORY: Classification 
TARIFF NO.: 8501.10.40 
MR. JEFF MILLER 
AMREP, INC. 
990 Industrial Park Drive 
Marietta, GA 30062 


RE: Revocation of NY 804604; Aerosol Dispenser; Explanatory Note 
85.01(I(A); Electric Motors; HQs 950834 and 952500; NY 882294; 
8479.89.65 


DEAR Mr. MILLER: 

This is in reference to NY 804604, issued to you on December 15, 1994, by 
the Area Director of Customs, New York Seaport, concerning the classifica- 
tion of an aerosol dispenser under the Harmonized Tariff Schedule of the 
United States (HTSUS). In the course of ruling on similar merchandise, we 
have determined that the holding in NY 804604 is incorrect. 


FACTS: 

The merchandise consists of an automatic metered aerosol dispenser 
which is a wall-mounted, battery-operated mechanical appliance used to ac- 
tivate an aerosol spray can at timed intervals. The dispenser, which mea- 
sures approximately 9 inches x 3 1/2 inches x 3 1/2 inches, is comprised of a 
plastic cabinet with a side-hinged door containing an opening through which 
the spray is emitted. Inside the cabinet is a battery compartment, a com- 
partment holding a standard aerosol spray can, a motorized gear and lever 
system, and a control board. The control board features “empty can” and 
“battery low” warning lights, as well as a timer setting which allows the unit 
to be set to initiate a spraying action every 7 1/2, 15, and 30 minutes. When 
the dispenser’s switch is turned on, the motorized gear system begins to ro- 
tate, pressing down the lever on the aerosol spray valve and initiating the 
spraying action. The dispenser is imported with two screws, two hollow wall 
anchors, and decorative color strips used to match the cabinet color with the 
wall color. The dispenser is imported without the aerosol can and batteries. 

The subheadings under consideration are as follows: 


8479.89.65: [m]achines and mechanical appliances having individual 
functions, not specified or included elsewhere in this chap- 
ter; parts thereof: [o]ther machines and mechanical appli- 
ances: [o]ther: 


The 1995 general, column one rate of duty for goods classifiable under 
this provision is 3.9 percent ad valorem. We note that the 1994 rate was 
4.2 percent ad valorem. 


8501.10.40: [e]lectric motors and generators (excluding generating 
sets): [mJotors of an output not exceeding 37.5 W: [o]ther. 
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The 1995 general, column one rate of duty for goods classifiable under 
this provision is 6.2 percent ad valorem. We note that the 1994 rate was 
6.6 ad valorem. 


ISSUE: 

Whether the aerosol dispenser is classifiable under subheading 
8479.89.65, HTSUS, as an other mechanical function having an individual 
function, or under subheading 8501.10.40, HTSUS, as an other electric mo- 
tor of an output not exceeding 37.5 W. 


LAW AND ANALYSIS: 

Classification of merchandise under the HTSUS is in accordance with the 
General Rules of Interpretation (GRI’s). GRI 1 provides that classification is 
determined according to the terms of the headings and any relative section 
or chapter notes. 

In NY 804604, it was held that the aerosol dispenser was classifiable un- 
der subheading 8479.89.65, HTSUS. However, before we can consider 
whether the merchandise is classifiable under that provision, we must first 
decide whether the dispenser is described under subheading 8501.10.40, 
HTSUS. 

In understanding the language of the HTSUS, the Harmonized Commod- 
ity Description and Coding System Explanatory Notes may be utilized. The 
Explanatory Notes, although not dispositive, are to be used to determine the 
proper interpretation of the HTSUS. See T.D. 89-80, 54 Fed. Reg. 35127, 
35128 (August 23, 1989). In part, Explanatory Note 85.01(I)A) (p. 1334) 
states that: 


[mJotors remain classified here even when they are equipped with pul- 
leys, with gears or gear boxes, or with a flexible shaft for operating hand 


tools. The heading includes “outboard motors” for the propulsion of 
boats, in the form of a unit comprising an electric motor, shaft, propeller 
and a rudder. 


If the motorized gear system was imported without the other components 
in the dispenser, it would be classifiable under subheading 8501.10.40, as 
the presence of the gear system would not change the classification of the 
motor. See HQ 952500, dated October 16, 1992. However, we must now de- 
termine whether the dispenser, containing the motorized gear system and 
the lever, control board, and timer setting, is described under subheading 
8501.10.40, HTSUS. 

In HQ 950834, dated March 6, 1992, it was stated that: 


[t]he Explanatory Notes and the rulings interpreting heading 8501, 
HTSUS, make it clear that electric motors equipped with additional 
components, remain classifiable in this heading, even if those other 
components are “quite substantial”. However, it is equally clear that 
heading 8501, HTSUS, does not encompass every assembly which in- 
cludes an electric motor. When confronted with an assembly incorporat- 
ing a motor which includes additional components other than those 
listed in Explanatory Note 85.01, HTSUS, the rulings described above 
provide the following guidelines—an electric motor is classifiable under 
heading 8501, HTSUS, even when imported with additional components 
(other than those listed in Explanatory Note 85.01) if: 
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(1) those additional components complement the function of the 
motor [HQ 083955]; 


those additional components are devices which motors are com- 
monly equipped [HQ 087909]; 


(3) those additional components serve merely to transmit the 
power the motors produce [HQ 950557]. 


It is our position that the dispenser is described under subheading 
8501.10.40, HTSUS, as an other electric motor. The primary function of the 
dispenser is to initiate spraying action. The component which performs this 
function is the motorized gear system. The timer setting and the control 
board perform functions complementary, or auxiliary, to the motorized gear 
system. The timer setting determines when the motorized gear system will 
operate, and the control board merely alerts a user when the system is not 
operating properly or effectively. The lever serves to transmit the power the 
motorized gear system produces by pressing down on the aerosol can’s spray 
valve. See NY 882294, dated April 22, 1993, which held a similar automatic 
aerosol dispenser to be classifiable under subheading 8501.10.40, HTSUS. 

In part, GRI 3(a) states that: 


[t]he heading which provides the most specific description shall be pre- 
ferred to headings providing a more general description . . . 


We find that heading 8501, HTSUS, is more specific than the general pro- 
vision of heading 8479, HTSUS. Goods are only classifiable under heading 
8479, HTSUS, when they are not specified elsewhere under chapter 84, 
HTSUS; whereas heading 8501, HTSUS, specifically names electric motors. 
Therefore, the aerosol dispenser is classifiable under subheading 


8504.10.40, HTSUS. 


HOLDING: 
The aerosol dispenser is classifiable under subheading 8501.10.40, 
HTSUS, as an other electric motor of an output not exceeding 37.5 W. 


EFFECT ON OTHER RULINGS: 

NY 804604 is revoked pursuant to 19 CFR 177.9(d\(1). This revocation 
will not be applied retroactively to NY 804604 [19 CFR 177.9(d\(2)] and will 
not, therefore, affect past transactions under that ruling. However, for the 
purposes of future transactions in merchandise of this type, NY 804604 will 
not be valid precedent. We recognize that pending transactions may be ad- 
versely affected by this revocation, in that current contracts for importations 
arriving at a port subsequent to this decision will be classified pursuant to 
it. If such a situation arises, you may apply for relief from the binding effects 
of this decision as may be warranted by the circumstances. Please be ad- 
vised that in some instances involving import restraints, such relief may re- 
quire separate approvals from other government agencies. 


Marvin M. Amernick for JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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[ATTACHMENT B] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
NY 882294 
April 22, 1993 
CLA-—2-—85:S:N:N3:113 882294 
CATEGORY: Classification 
TARIFF NO.: 8501.10.4060 
Mr. ARNOLD ZLOTNIK 
AIR-SCENT INTERNATIONAL 
215 8th Street 
Braddock, PA 15104 


RE: The tariff classification of automatic aerosol dispensers from Taiwan 


DEAR MR. ZLOTNIK: 

In your letter dated January 26, 1993, you requested a tariff classification 
ruling. 

The merchandise is an automatic aerosol dispenser. It has a plastic hous- 
ing, may be wall-mounted, and contains a battery operated motor. To acti- 
vate it, the cover is removed, and an aerosol can, containing air freshener or 
insecticide is placed in the unit. At preset intervals, the motor moves, and its 
shaft presses down on the aerosol button, spraying the contents. The motor 
operates at 0.3 watts. 

The applicable subheading for the automatic aerosol dispenser will be 
8501.10.4060, Harmonized Tariff Schedule of the United States (HTS), 
which provides for electric motors of an output not exceeding 37.5 watts, of 
under 18.65 watts, other, DC. The rate of duty will be 6.6 percent ad valo- 
rem. 

This ruling is being issued under the provisions of Section 177 of the Cus- 
toms Regulations (19 C.F.R. 177). 

A copy of this ruling letter should be attached to the entry documents filed 
at the time this merchandise is imported. If the documents have been filed 
without a copy, this ruling should be brought to the attention of the Customs 
officer handling the transaction. 


JEAN F. MAGUIRE, 
Area Director, 
New York Seaport. 
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[ATTACHMENT C] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
HQ 968210 
CLA-2 RR:CTF:TCM 968210 JAS 
CATEGORY: Classification 
TARIFF NO.: 8424.90.9080 
MR. JEFF MILLER 
AMREP, INC. 
990 Industrial Park Drive 
Marietta, GA 30062 


RE: Aerosol Dispenser; HQ 957555 Revoked 


DEAR MR. MILLER: 

In HQ 957555, issued to you on January 30, 1995, an aerosol dispenser, as 
hereafter described, was found to be classifiable as electric motors and gen- 
erators of an output of under 18.65 W, in subheading 8501.10.40, Harmo- 
nized Tariff Schedule of the United States (HTSUS). We have reconsidered 
this classification and now believe it is incorrect. 


FACTS: 

The merchandise was described in HQ 957555 as consisting of an auto- 
matic metered aerosol dispenser which is a wall-mounted, battery-operated 
mechanical appliance used to activate an aerosol spray can at timed inter- 
vals. The dispenser, which measures approximately 9 inches x 3 1/2 inches x 
3 1/2 inches, is comprised of a plastic cabinet with a side-hinged door con- 
taining an opening through which a liquid spray is emitted. Inside the cabi- 
net is a battery compartment, a compartment holding a standard aerosol 
spray can, a motorized gear and lever system, and a control board. The con- 
trol board features “empty can” and “battery low” warning lights, as well as 
a timer setting which allows the unit to be set to initiate a spraying action 
every 7 1/2, 15, and 30 minutes. When the dispenser’s switch is turned on, 
the motorized gear system begins to rotate, pressing down the lever on the 
aerosol spray valve and initiating the spraying action. The dispenser is im- 
ported with two screws, two hollow wall anchors, and decorative color strips 
used to match the cabinet color with the wall color. The dispenser is im- 
ported without the aerosol can and batteries. 

The HTSUS provisions under consideration are as follows: 


8424 Mechanical appliances...for projecting, dispersing or 
spraying liquids or powders; . . . ; parts thereof: 


Other appliances: 
8424.89 Other: 
8424.89.70 Other 
8424.90 Parts: 
8424.90.90 Other 


Po * * * 


Electric motors and generators (excluding generating sets): 
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8501.10 Motors of an output not exceeding 37.5 W: 
Of under 18.65 W: 


8501.10.40 Other 


ISSUE: 

Whether the aerosol dispenser, as described, imported without the aerosol 
can and batteries, constitutes an electric motor of heading 8501 or parts of 
mechanical spraying appliances of heading 8424. 


LAW AND ANALYSIS: 

Under General Rule of Interpretation (GRI) 1, Harmonized Tariff Sched- 
ule of the United States (HTSUS), goods are to be classified according to the 
terms of the headings and any relative section or chapter notes, and pro- 
vided the headings or notes do not require otherwise, according to GRIs 2 
through 6. 

The Harmonized Commodity Description and Coding System Explanatory 
Notes (ENs) constitute the official interpretation of the Harmonized System 
at the international level. While not legally binding and, therefore not 
dispositive, the ENs provide a commentary on the scope of each heading of 
the HTSUS and are thus useful in ascertaining the classification of mer- 
chandise under the Harmonized System. U.S. Customs and Border Protec- 
tion believes the ENs should always be consulted. See T.D. 89-80, 54 Fed. 
Reg. 35127, 35128 (Aug. 23, 1989). 

Pursuant to Section XVI, Note 2, HTSUS, parts which are goods included 
in any of the headings of chapter 84 or 85 are in all cases to be classified in 
their respective headings. See Note 2(a). Other parts, if suitable for use 
solely or principally with a particular kind of machine, or with a number of 
machines of the same heading are to be classified with the machines of that 
kind. See Note 2(b). Nidec Corporation v. United States, 861 F. Supp. 136, 
affd. 68 F. 3d 1333 (CAFC 1995). Thus, if the aerosol dispenser is found to 
qualify as an electric motor for tariff purposes, Note 2(a) requires that it be 
classified in heading 8501. If not, Note 2(b) requires that the aerosol dis- 
penser be classified with the machine or machines with which it is solely or 
principally used. 

The classification in HQ 957555 was predicated on the 8501 ENs which 
state, in part, that motors remain classified [in heading 8501] even when 
they are equipped with pulleys, with gears or gear boxes, or with a flexible 
shaft for operating hand tools. The ENs continue by including in heading 
8501 “outboard motors” for the propulsion of boats, in the form of a unit com- 
prising an electric motor, shaft, propeller and a rudder. Based on these ENs, 
heading 8501, HTSUS, has been broadly interpreted. For example, HQ 
083955, dated July 10, 1989, stated that electric motors imported with addi- 
tional components other than those listed in the 8501 ENs were intended to 
remain classifiable in heading 8501 provided the additional components 
complement the function of the motor. See also HQ 950834, dated March 6, 
1992, which cites HQ 083955 with approval. 

HQ 957555 stated that the primary function of the aerosol dispenser was 
to initiate spraying action and that the component which performs this func- 
tion is the motorized gear system. The remaining components were said to 
perform functions complementary or auxiliary to the motorized gear system. 
We now believe that this analysis is incorrect. The facts indicate that, when 
turned on, the motorized gear and lever system begins to rotate, pressing 
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down the lever on the aerosol spray valve and initiates the spraying action. 
In fact, even though the motorized gear and lever system may be involved in 
the sequence, it is the on/off switch that actually initiates the sequence. 
Therefore, while the gears and lever may complement the function of the 
motor there is no basis to conclude that the control board and incorporated 
timer setting does likewise. Noting Section XVI, Note 2(a), HTSUS, we con- 
clude that the automatic battery-operated aerosol dispenser is not a good in- 
cluded in heading 8501. 

A good may qualify as a “part” for tariff purposes if it satisfies a specific 
and integral need in the operation of the device with which it is used. 
Mitsubishi Int'l v. United States, 17 CIT 871, 829 F. Supp. 1387 (1993). A 
complete aerosol dispenser consisting of the described components, plus the 
actual aerosol spray can, would meet the terms of heading 8424 as a me- 
chanical appliance for projecting, dispersing or spraying liquids or powders. 
The dispenser’s function and manner of operation leads to the conclusion 
that it satisfies a specific and integral need in the operation of a complete 
aerosol can dispenser. Its unique design leads us to further conclude that it 
is solely or principally used with mechanical dispersing or spraying appli- 
ances of heading 8424, under the authority of Section XVI, Note 2(b), 
HTSUS. 


HOLDING: 

Under the authority of GRI 1 and Section XVI, Note 2(b), HTSUS, the au- 
tomatic metered aerosol dispenser, as described, is provided for in heading 
8424. It is classifiable in subheading 8424.90.9080, Harmonized Tariff 
Schedule of the United States Annotated (HTSUSA), as other parts of me- 
chanical appliances for projecting, dispersing, or spraying liquids or pow- 
ders. 


EFFECT ON OTHER RULINGS: 


HQ 957555, dated January 30, 1995, is revoked. 


MYLEs B. HARMON, 
Director, 
Commercial and Trade Facilitation Division. 
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[ATTACHMENT D} 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
HQ 968211 
CLA-2 RR:CTF:TCM 968211 JAS 
CATEGORY: Classification 
TARIFF NO.: 8424.90.9080 
Mr. ARNOLD ZLOTNIK 
AIR-SCENT INTERNATIONAL 
215 8” Street 
Braddock, PA 15104 
RE: Automatic Aerosol Dispenser; NY 882294 Revoked 


DEAR MR. ZLOTNIK: 

In NY 882294, which the Area Director, New York Seaport (now Director, 
National Commodity Specialist Division, U.S. Customs and Border Protec- 
tion (CBP)), New York, issued to you on April 22, 1993, an automatic aerosol 
dispenser was found to be classifiable as an electric motor of an output not 
exceeding 37.5 watts, in subheading 8501.10.4060, Harmonized Tariff 
Schedule of the United States Annotated (HTSUSA). We have reconsidered 
this classification and now believe that it is incorrect. 


FACTS: 

NY 882294 described an automatic aerosol dispenser that may be wall- 
mounted, having a plastic housing and containing a battery-operated motor. 
To activate the device, the cover is removed, and an aerosol can, containing 
air freshener or insecticide is placed in the unit. At preset intervals, the mo- 
tor moves, and its shaft presses down on the aerosol button, spraying the 
contents. The motor operates at 0.3 watts. 

The HTSUS provisions under consideration are as follows: 


8424 Mechanical appliances... for projecting, dispersing or 
spraying liquids or powders; . . . ; parts thereof: 


Other appliances: 
8424.89 Other: 
8424.89.70 Other 
8424.90 Parts: 
8424.90.90 Other 


x “ “ “ 


8501 Electric motors and generators (excluding generating sets): 


8501.10 Motors of an output not exceeding 37.5 W: 
Of under 18.65 W: 


8501.10.40 Other 


ISSUE: 

Whether the automatic aerosol dispenser is an electric motor of heading 
8501 or part of a mechanical appliance for projecting, dispersing or spraying 
liquids or powders. 
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LAW AND ANALYSIS: 

Under General Rule of Interpretation (GRI) 1, Harmonized Tariff Sched- 
ule of the United States (HTSUS), goods are to be classified according to the 
terms of the headings and any relative section or chapter notes, and pro- 
vided the headings or notes do not require otherwise, according to GRIs 2 
through 6. 

The Harmonized Commodity Description and Coding System Explanatory 
Notes (ENs) constitute the official interpretation of the Harmonized System 
at the international level. While not legally binding and, therefore not 
dispositive, the ENs provide a commentary on the scope of each heading of 
the HTSUS and are thus useful in ascertaining the classification of mer- 
chandise under the Harmonized System. CBP believes the ENs should al- 
ways be consulted. See T.D. 89-80, 54 Fed. Reg. 35127, 35128 (Aug. 23, 
1989). 

Pursuant to Section XVI, Note 2, HTSUS, parts which are goods included 
in any of the headings of chapter 84 or 85 are in all cases to be classified in 
their respective headings. See Note 2(a). Other parts, if suitable for use 
solely or principally with a particular kind of machine, or with a number of 
machines of the same heading are to be classified with the machines of that 
kind. See Note 2(b). Nidec Corporation v. United States, 861 F. Supp. 136, 
affd. 68 F. 3d 1333 (CAFC 1995). 

The 8501 ENs state, in part, that motors remain classified [in heading 
8501] even when they are equipped with pulleys, with gears or gear boxes, 
or with a flexible shaft for operating hand tools. The ENs continue by includ- 
ing in heading 8501 “outboard motors” for the propulsion of boats, in the 
form of a unit comprising an electric motor, shaft, propeller and a rudder. 
Based on these ENs, heading 8501, HTSUS, has been broadly interpreted. 
For example, HQ 083955, dated July 10, 1989, stated that electric motors 
imported with additional components other than those listed in the 8501 
ENs were intended to remain classifiable in heading 8501 provided the addi- 
tional components complement the function of the motor. See also HQ 
950834, dated March 6, 1992, which cites HQ 083955 with approval. 

The classification expressed in NY 882294 was based on the belief that 
the components of the aerosol dispenser complemented the function of the 
motor. We now believe that this is incorrect. In devices of this kind, when 
the on/off switch is turned on, the motor presses a shaft down on the aerosol 
spray valve thus initiating the spraying action. Even though the motor and 
shaft may be involved in the sequence, it is the on/off switch that actually 
begins the sequence. Therefore, while the shaft may complement the func- 
tion of the motor there is no basis to conclude that the other components of 
the dispenser do likewise. 

For these reasons, we conclude that the automatic aerosol dispenser is not 
a good included in heading 8501 under Section XVI, Note 2(a), HTSUS. 
However, in respect of Note 2(b), a good may qualify as a “part” for tariff 
purposes if it satisfies a specific and integral need in the operation of the de- 
vice with which it is used. Mitsubishi Int'l v. United States, 17 CIT 871, 829 
F. Supp. 1387 (1993). A complete aerosol dispenser consisting of the de- 
scribed components plus the aerosol spray can would meet the terms of 
heading 8424 as a mechanical appliance for projecting, dispersing or spray- 
ing liquids or powders. The dispenser’s function and manner of operation in 
this case leads to the conclusion that it satisfies a specific and integral need 
in the operation of a complete aerosol dispenser. Furthermore, its unique de- 
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sign leads us to conclude that it is solely or principally used with mechanical 
dispersing or spraying appliances of heading 8424, under the authority of 
Section XVI, Note 2(b), HTSUS. 


HOLDING: 

Under the authority of GRI 1 and Section XVI, Note 2(b), HTSUS, the au- 
tomatic aerosol dispenser, as described, is provided for in heading 8424. It is 
classifiable in subheading 8424.90.9080, HTSUSA, as other parts of me- 
chanical appliances for projecting, dispersing, or spraying liquids or pow- 
ders. 


EFFECT ON OTHER RULINGS: 
NY 882294, dated April 22, 1993, is revoked. 


MYLES B. HARMON, 
Director, 
Commercial and Trade Facilitation Division. 
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licitor, United States Department of Labor, of counsel, for Defendant United States 
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BARZILAY, JUDGE: Plaintiffs, Former Employees of Tesco Tech- 
nologies, LLC, bring suit to challenge the United States Secretary of 
Labor’s (“Labor” or “the Agency”) denial of Plaintiffs’ certification of 
eligibility to apply for Trade Adjustment Assistance (“TAA”). See 
Tesco Technologies, LLC, Headquarters Office, Auburn Hills, Michi- 
gan; Notice of Negative Determination on Remand, 70 Fed. Reg. 
45,438-01 (Dep’t Labor Aug. 5, 2005) (“Negative Remand Determina- 
tion”); Tesco Technologies, LLC, Headquarters Office, Auburn Hills, 
MI; Notice of Negative Determination on Reconsideration, 70 Fed. 
Reg. 3228-01 (Dep’t Labor Jan. 21, 2005) (“Negative Reconsideration 
Determination’). For the reasons given below, the case is remanded 
to the Department of Labor. 


I. Procedural History 
On August 19, 2004, Plaintiffs, who [[ |] filed for TAA certifica- 


17 
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tion, alleging that they lost their jobs due to outsourcing of their de- 
sign work to India.’ C.R. 7; see C.R. 9, 52-53.” Labor issued a nega- 
tive determination on September 27, 2004, after it concluded that 
Tesco’s customers had not increased foreign purchases of production 
and assembly line equipment during the relevant time period and 
that Tesco had not shifted production of such equipment abroad.* 
See Notice of Determinations Regarding Eligibility to Apply for 
Worker Adjustment Assistance, 69 Fed. Reg. 62,460—01, 62,460 (Dep't 
Labor Oct. 26, 2004).* On October 22, 2004, Plaintiffs requested ad- 
ministrative reconsideration of the determination, which Labor 
granted on December 7, 2004. See Tesco Technologies, LLC, Head- 
quarters Office, Auburn Hills, Michigan; Notice of Affirmative Deter- 
mination Regarding Application for Reconsideration, 69 Fed. Reg. 
76,017—03 (Dep’t Labor Dec. 20, 2004). On completion of its cursory 
investigation, Labor again denied Plaintiffs’ application for TAA cer- 
tification because it found that GM had not outsourced work to In- 
dia.” See Negative Reconsideration Determination, 70 Fed. Reg. at 
3228. Plaintiffs then appealed to this Court. 

On May 25, 2005, the court granted Labor’s motion for voluntary 
remand so that it could clarify the basis for the Negative Reconsid- 
eration Determination and its prior determinations. In its remand 
results, Labor treated Plaintiffs’ designs as “articles,” but concluded 
that Plaintiffs did not meet the TAA certification requirements set 
forth in 19 U.S.C. § 2272 since 


the designs created by [Plaintiffs] are not mass-produced but 


1 Although Plaintiffs worked for Tesco Technologies, LLC (“Tesco”), their group worked 
solely on GM programs. 


2“C.R.” refers to the confidential administrative record. References to non-confidential 
portions of the administrative record will cite to the public record, “P.R.” 


3Labor focused on assembly line equipment purchases and production instead of the 
equipment designs because the Agency initially did not consider the designs a “product.” See 
C.R. 53. 


4The court notes that in a letter dated September 2, 2004, Labor informed Tesco of 
Plaintiffs’ TAA application and ostentatiously demanded that “a// data [requested as part of 
the investigation] be received not later than September 3, 2004.” C.R. 18. 


5The court queries why Labor treated the production patterns of GM as dispositive and 
ignored the actions of Tesco during the relevant period. Furthermore, speaking with only 
two GM employees over the phone and gleaning little information for a reconsideration de- 
termination does not qualify as the substantial evidence expected to support Labor determi- 
nations. See Former Employees of Merrill Corp. v. United States, 29 CIT ; , 387 
F. Supp. 2d 1336, 1345 (2005) (“While Labor has wide latitude in conducting its investiga- 
tions, it must make a reasonable inquiry. If Labor fails to undertake a reasonable inquiry, 
the investigation cannot be sustained upon substantial evidence before the Court. Further, 
this Court owes Labor no deference if its investigation was inadequate.”) (internal citations 
omitted); Former Employees of Hawkins Oil & Gas, Inc. v. U.S. Sec'y of Labor, 17 CIT 126, 
130, 814 F. Supp. 1111, 1115 (1993) (“[A]lthough Labor possesses considerable discretion in 
handling trade adjustment assistance investigations, there exists a threshold requirement 
of reasonable inquiry. Investigations that fall below this threshold cannot constitute sub- 
stantial evidence upon which a determination can be affirmed.”). 
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rather adhere to the customer’s specifications and accommo- 
date the specialized processes or program needs dictated by the 
customer. Accordingly, there are no articles which are “like” or 
“directly competitive” to those designs created by Tesco Tech- 
nologies because each design is a unique engineering solution 
which is created for the sole purpose of satisfying a specific cus- 
tomer’s particular need. Thus, there are no articles which, for 
commercial purposes, are essentially interchangeable or can be 
adapted to the same use as a Tesco Technologies design. 


Negative Remand Determination, 70 Fed. Reg. at 45,439 (emphasis 
added). 


Il. Jurisdiction & Standard of Review 


This Court has exclusive jurisdiction over civil actions arising 
from Labor’s determinations “with respect to the eligibility of work- 
ers for adjustment assistance.” 28 U.S.C. § 1581(d)(1). It will uphold 
Labor’s denial of TAA eligibility certification only if the determina- 
tion is supported by substantial evidence and otherwise in accor- 
dance with law. See 19 U.S.C. § 2395(b). As the relevant statutes do 
not provide guidance as to the standard of review for Labor’s legal 
determinations, see Former Employees of Murray Engg, Inc. v. U.S. 
Sec'y of Labor, 28 CIT _____ , ____ , 346 F. Supp. 2d 1279, 1282 (2004), 
this Court, therefore, considers whether Labor’s determination is “in 
accordance with law,” a default standard outlined in the Administra- 
tive Procedure Act, 5 U.S.C. § 706. See Former Employees of Elec. 
Data Sys. Corp. v. U.S. Sec'y of Labor, 28 CIT___, ____.,, 350 F. 
Supp. 2d 1282, 1286 (2004) (“EDS I); see also Alaska Dept of Envtl. 
Conservation v. EPA, 540 U.S. 461, 496-97 (2004) (“Because the [rel- 
evant] Act itself does not specify a standard of judicial review in this 
instance, we apply the familiar default standard of the [APA].”). The 
court also must consider whether Labor’s legal conclusions are 
reached through “a showing of reasoned analysis” by the agency. 
Former Employees of Ericsson, Inc. v. U.S. Sec'y of Labor, 28 CIT 
___,___., 2004 WL 2491651, at *2 (2004) (not reported in F. Supp.) 
(quoting Former Employees of Rohm & Haas Co. v. Chao, 27 
CIT___,___, 246 F. Supp. 2d 1339, 1346 (2003) (quoting Jnt’] 
Union v. Marshall, 584 F.2d 390, 396 n.26 (D.C. Cir. 1978))) (quota- 
tions omitted). Where Labor’s analysis has “‘a rational basis in 
law,” the court must sustain its interpretation “even though the 
court might have reached a different interpretation.” Abbott v. 
Donovan, 6 CIT 92, 100, 570 F. Supp. 41, 49 (1983). Nevertheless, 
“the court will reject the agency’s interpretation or application of a 
statute when it is inconsistent with the legislative purpose of the 
statute or frustrates Congress’ intent.” /d. at 101, 570 F. Supp. at 49. 

When the court examines whether Labor’s statutory interpreta- 
tions and regulations are in accordance with law, it must employ the 
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two-step test established in Chevron, U.S.A., Inc. v. Natural Res. 
Def. Council, Inc., 467 U.S. 837, 842-43 (1984). First, the court must 
examine “whether Congress has directly spoken to the precise ques- 
tion at issue.” Jd. at 842. If it has, the Agency and the court must 
comply with the clear intent of Congress, see id. at 842—43; if it has 
not, “the court must defer to [Labor’s] construction of the statute so 
long as it is permissible.” FDA v. Brown & Williamson Tobacco Corp., 
529 U.S. 120, 121 (2000). 


III. The TAA Program 


Congress initiated the TAA program in 1962 “in the belief that the 
special nature of employment dislocation resulting from changes in 
trade policies necessitated a level of worker protection” in addition to 
state unemployment programs. S. Rep. No. 93-1298, at 131 (1974), 
as reprinted in 1974 U.S.C.C.A.N. 7186, 7273; see Former Employees 
of BMC Software, Inc. v. U.S. Sec’y of Labor, 30 CIT ___, ___n..5, 
Slip Op. 06-132, at 5-6 n.5 (Aug. 31, 2006) (not reported in F. 
Supp.). These concerns arose from the fact that “[iJncreases in im- 
ports of a... product can... have a particularly severe effect on em- 
ployment. Because entire industries ... may be adversely affected, 
workers may not have any realistic opportunity to find new employ- 
ment which is at all related to the skills and training they may have 
accumulated over many years.” 1974 U.S.C.C.A.N. at 7273; see also 
Former Employees of Chevron Prods. Co. v. U.S. Sec'y of Labor, 27 
CIT___ ,___, 298 F. Supp. 2d 1338, 1349-50 (2003) (summarizing 
policy behind TAA program); Former Employees of Bell Helicopter 
Textron v. United States, 18 CIT 323, 328-29 (1994) (not reported in 
F. Supp.) (same). 

By 1974, though, it became clear that the program had “not been 
very effective,” so Congress revamped TAA to “ease[ the] qualifying 
criteria and...streamline[ the] petitioning process. It [was] the 
intention .. . that workers displaced by increased imports receive all 
the benefits to which they are entitled in an expeditious manner.” 
1974 U.S.C.C.A.N. at 7273; see Int'l Union, 584 F.2d at 395 (“A pri- 
mary purpose of the Trade Act of 1974 was to make worker adjust- 
ment assistance more readily available. ...”); see also Former Em- 
ployees of BMC Software, Inc., Slip Op. 06-132, at 5-6 n.5. 

Along with reiterating the purpose of the TAA during the amend- 
ment process, Congress modified the criteria to determine who can 
benefit from the program. To be eligible for trade adjustment assis- 
tance, two things are required.® First, “a significant number or pro- 


6 In relevant part, the controlling statute states that: 

(a) In general 

A group of workers (including workers in any agricultural firm or subdivision of an agri- 
cultural firm) shall be certified by the Secretary [of Labor] as eligible to apply for adjust- 
ment assistance under this part . . . if the Secretary determines that— 
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portion of... workers in [a] firm [or its] subdivision” must have “to- 
tally or partially” lost their jobs. 19 U.S.C. § 2272(a). Next, Labor 
must determine whether one of the two following categories applies 
to these workers: (1) the firm’s sales or production must have fallen; 
imports of articles like or directly competitive with articles the firm 
produced must have increased; and this increase must have contrib- 
uted importantly to the workers’ loss of employment, as well as the 
decline in the firm’s sales or production. See id. Otherwise, (2) the 
workers’ firm must have shifted production of articles like or directly 
competitive with its domestically produced articles to a foreign coun- 
try, and there must have been or will likely be an increase in imports 
of articles like or directly competitive with articles that the firm do- 
mestically produced. See id. Petitioners who cannot fulfill these re- 
quirements may not receive TAA certification. See Former Employees 
of Shaw Pipe, Inc. v. U.S. Sec'y of Labor, 21 CIT 1282, 1285, 988 F. 
Supp. 588, 591 (1997). While formulating its determination, how- 
ever, Labor is to be mindful that the TAA laws “should be construed 
broadly to effectuate [their] purpose” because they serve a “remedial 
purpose.” United Shoe Workers of Am. v. Bedell, 506 F.2d 174, 187 
(D.C. Cir. 1974); see Former Employees of BMC Software, Inc., Slip 
Op. 06-132, at 9 (citing Jnt7 Union, 584 F.2d at 396; Fortin v. 
Marshall, 608 F.2d 525, 526, 529 (1st Cir. 1979); Usery v. Whitin 
Mach. Works, Inc., 554 F.2d 498, 500, 502 (1st Cir. 1977)); cf 1974 
U.S.C.C.A.N. at 7273, 7275. 


IV. Discussion 


A. The Parties’ Contentions 


Plaintiffs claim that Labor should reverse its decision in the Nega- 
tive Remand Determination and certify Plaintiffs as eligible for TAA 
benefits because the production of the articles they produced was 
outsourced to India at the request of GM. See Pl.’s Mot. J. A.R. 3. 
“The work was sent from Tesco via satellite to India and then back to 


(1) a significant number or proportion of the workers in such workers’ firm, or an ap- 

propriate subdivision of the firm, have become totally or partially separated, or are 

threatened to become totally or partially separated; and 

(2) (Ai) the sales or production, or both, of such firm or subdivision have decreased 
absolutely; (ii) imports of articles like or directly competitive with articles 
produced by such firm or subdivision have increased; and (iii) the increase in 
imports described in clause (ii) contributed importantly to such workers’ 
separation or threat of separation and to the decline in the sales or produc- 
tion of such firm or subdivision; or 
(B)(i) there has been a shift in production by such workers’ firm or subdivi- 
sion to a foreign country of articles like or directly competitive with articles 
which are produced by such firm or subdivision; and (ii)... (IID) there has 
been or is likely to be an increase in imports of articles that are like or di- 
rectly competitive with articles which are or were produced by such firm or 
subdivision. 


19 U.S.C. § 2272(a). 
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Tesco where the more skilled designers and checkers would then cor- 
rect it. The plan instituted by General Motors is that as the Indian 
designers became more astute, Tesco workers could be eliminated.” 
Pl.’s Mot. J. A.R. 3. 

Labor concedes that Plaintiffs’ machinery and tool designs qualify 
as articles for TAA purposes. See Def.’s Mot. J. A.R. 4. It also con- 
cedes that “‘a significant number or proportion of’” the Plaintiffs 
“‘bec[a]me totally or partially separated,’ ” thereby satisfying the re- 
quirement set out in § 2272(a)(1). Def.’s Mot. J. A.R. 8 (quoting 19 
U.S.C. § 2272(a)(1)). Consequently, according to Labor, “‘[t]he only 
issues at hand... are whether there was a shift of production 
abroad of articles like or directly competitive with those produced by 
Tesco... and whether there were increased imports of articles like 
or directly competitive with those created at Tesco.’” Def.’s Mot. J. 
A.R. 8 (quoting Negative Remand Determination, 70 Fed. Reg. at 
45,439) (brackets in original). With respect to this last set of factors, 
the court notes that Labor previously found that GM “[[ _]]” C.R. 
53. 

Labor, however, contends that Plaintiffs do not qualify for TAA cer- 
tification because “ ‘the designs created by [Plaintiffs] are not mass- 
produced but rather adhere to [GM’s] specifications and accommo- 
date the specialized processes or program needs dictated by [GM].” 
Def.’s Mot. J. A.R. 8-9 (quoting Negative Remand Determination, 70 
Fed. Reg. at 45,439) (emphasis added). “Since every design is ‘a 
unique engineering solution’ developed to meet a ‘specific customer’s 
particular need,’ any designs developed abroad are simply incapable 
of being ‘like or directly competitive with those created by [Plain- 
tiffs]. Any designs created abroad are not ‘/ike or directly competitive 
because they are not, for commercial purposes, ‘essentially inter- 
changeable’ nor ‘can [they] be adapted to the same use as’” a design 
produced by Plaintiffs. Def.’s Mot. J. A.R. 9 (quoting Negative Re- 
mand Determination, 70 Fed. Reg. at 45,439) (first & second empha- 
ses added) (final brackets in original); see Def.’s Mot. J. A.R. 11-12. 
Therefore, Plaintiffs allegedly cannot meet the criteria listed in 19 
U.S.C. § 2272(a)(2). 


B. Analysis 


The Department of Labor bases its stance on the wording of 
§ 2272(a)(2) and its interpretation of that subsection’s terms “like” 
and “directly competitive,” as promulgated in 29 C.F.R. § 90.2.” See 


7 Although Congress explicitly restricted TAA benefits to workers displaced by the impor- 
tation of “like or directly competitive” products or a shift in production of “like or directly 
competitive” products overseas, it did not provide definitions for “like” or “directly competi- 
tive.” See 19 U.S.C. § 2272(a)(2). To discern the meaning of “like” and “directly competitive” 
within the statute, Labor issued 29 C.F.R. § 90.2, which the court finds to be a reasonable 
construction of the term. See Chevron, U.S.A., Inc., 467 U.S. at 843. 
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Pl.’s Mot. J. A.R. 11. That regulation, which takes its language di- 
rectly from the relevant legislative history, defines “like” and “di- 
rectly competitive” as 


mean|ing] that like articles are those which are substantially 
identical in inherent or intrinsic characteristics (i.e., materials 
from which the articles are made, appearance, quality, texture, 
etc.); and directly competitive articles are those which, al- 
though not substantially identical in their inherent or intrinsic 
characteristics, are substantially equivalent for commercial 
purposes (i.e., adapted to the same uses and essentially inter- 
changeable therefor). 


29 C.F.R. § 90.2 (emphasis added); see 1974 U.S.C.C.A.N. at 7265— 
66. 


1. The “Mass-Production” Requirement 


Despite its regulation, here Labor imposed an additional require- 
ment — that the article be mass-produced — that is not consistent 
with either the statute or regulation and is therefore not in accor- 
dance with law.° See Negative Remand Determination, 70 Fed. Reg. 
at 45,439; Def.’s Mot. J. A.R. 8-9 (stressing that because “the designs 
created by [Plaintiffs] are not mass-produced,” Plaintiffs’ application 
for TAA certification must fail) (quoting Negative Remand Determi- 
nation, 70 Fed. Reg. at 45,439); see also C.R. 81. Compare Negative 
Remand Determination, 70 Fed. Reg. at 45,439, with 19 U.S.C. 
§ 2272(a)(2); 29 C.F.R. § 90.2. Congress did not legislate that Labor 
should certify only workers from mass-production facilities and uni- 
formly deny TAA benefits to workers whose jobs require the high 
level of skills, training, and expertise to produce articles such as 
custom-tailored machine and tool designs. See Former Employees of 
Merrill Corp. v. United States, 29 CIT____, ___ , 387 F. Supp. 2d 
1336, 1345 (“[T]he Trade Act does not limit eligibility to only those 
‘articles’ produced by manufacturing facilities. Rather, the Trade Act 
embraces all ‘articles’ regardless of the source of production.”). In 
fact, highly specialized, labor-intensive jobs are some of those posi- 
tions most likely to be outsourced to countries with lower labor costs, 
since the technical abilities of specialized workers place a substan- 
tial wage premium on their labor. Contrary to Labor’s contention, 
Plaintiffs comprise the very type of workers for whom Congress 
implemented the TAA program.? See 1974 U.S.C.C.A.N. at 7273 


8 Although Labor has periodically invoked this mass-production requirement in its 
evaluation of TAA cases, the Court never has determined the validity of this criterion with 
respect to whether productions are “like” or “directly competitive.” 

9 That Congress meant for the TAA program to aid workers in sectors normally not asso- 
ciated with industrial production also undermines Labor’s reasoning. See, e.g., 19 U.S.C. 
§ 2272(a) (including “workers in any agricultural firm or subdivision of an agricultural 
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(“Because entire industries... may be adversely affected, workers 
may not have any realistic opportunity to find new employment 
which is at all related to the skills and training they may have accu- 
mulated over many years.”). 

Similarly, on prior occasions, Labor has certified workers who pro- 
duced custom-made, one-of-a-kind articles. See, e.g., Electronic Data 
Systems Corporation, I Solutions Center, Fairborn, Ohio; Notice of 
Revised Determination on Remand, 71 Fed. Reg. 18,355—-02, 18,357 
(Dep’t Labor Apr. 11, 2006) (granting TAA application eligibility to 
software producers who wrote new, customized code for GM Accep- 
tance Corporation) (“EDS Determination”); see also Former Employ- 
ees of Elec. Data Sys. Corp. v. U.S. Sec'y of Labor, 408 F. Supp. 2d 
1338, 1343 (2005) (noting that Labor determined that EDS workers 
produced custom-made software for single client) (“EDS JI’). In the 
present case, the Agency has provided no explanation for this policy 
deviation as the law requires. See Sec'y of Agric. v. United States, 
347 U.S. 645, 652-53 (1954); Brit. Steel PLC v. United States, 127 
F.3d 1471, 1475 (Fed. Cir. 1997). The court thus finds the “mass- 
production” requirement for TAA certification eligibility not in accor- 
dance with law and contrary to Congress’ legislative intent. 


2. Whether the Designs Are “Directly Competitive” 


Moreover, Labor’s narrow focus on the economic relationship be- 
tween individual machine and tool designs, stripped of their market 
and manufacturing contexts, precludes a meaningful analysis of 


their “uses” and “commercial purposes” pursuant to 29 C.F.R. § 90.2, 
which in turn would demonstrate whether they constitute “directly 
competitive” articles. See United Shoe Workers of Am., 506 F.2d at 
185—86 (“Normally, the term ‘directly competitive’ invites, in the first 
instance, a comparison of the commercial uses of the products and 
not their characteristics. ...”) (emphasis added). To support the 
rapid model turnover in the car industry, manufacturers such as GM 
require a constant supply of custom-designed machines and tools to 
construct assembly lines. Each of Plaintiffs’ designs, therefore, rep- 
resents a highly specialized product, much like custom-made jewelry 
or computer software, that proves essential to the operation of the 
car industry. If Plaintiffs’ designs were not “like or directly competi- 
tive” with other designs, logic dictates that GM would not have at- 
tempted to off-shore their production, since employing cheaper for- 
eign labor instead of the Tesco employees to create the designs would 
not yield cost savings. Nevertheless, [[ |] See C.R. 53. Likewise, if 
Plaintiffs’ design production were immune to direct competition as 
Labor claims, off-shoring could not have affected Plaintiffs’ jobs by 


firm” within scope of workers eligible for TAA); 1974 U.S.C.C.A.N. at 7266 (“The term ‘in- 
dustry’ includes entities engaged in agricultural activities.”). 
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reducing demand for their designs. Labor’s argument against Plain- 
tiffs further 


loses its power if considered in the context of custom-made 
products in more traditional industries. For example, custom- 
made suits are imported from abroad to the United States fre- 
quently. Arguably, one custom-made suit would be considered 
as like or directly competitive with another custom-made suit 
because both suits share substantial similarities and serve a 
particular demand. 


EDS, 408 F. Supp. 2d at 1347. In this case, Plaintiffs produced 
custom-made machine and tool designs to satisfy GM’s demand.’® 

Even in past determinations, Labor has acknowledged that non- 
mass-produced articles can experience direct competition. In EDS, 
Labor found the software arising from the transfer of production to 
Mexico to be in direct competition with that of the plaintiffs even 
though the plaintiffs in that case produced software custom-tailored 
to their customers’ needs: 


[A] significant portion of the production of software enhance- 
ments was shifted to Mexico during the period under investiga- 
tion. Moreover, while no production of wholly new software oc- 
curred in Mexico during the period under investigation, the 
Mexican workers were being trained in the production of new 
software during the relevant period and the production of such 
software now occurs in Mexico. Thus, a shift of new software 
production to Mexico was also underway. Based on a review of 
the record developed on remand, the Department determines 
that the software produced in Mexico is like or directly competi- 
tive to that produced at the subject facility. 


EDS Determination, 71 Fed. Reg. at 18,356; see EDS IT, 408 F. Supp. 
2d at 1347 (“That workers at the Fairborn facility designed and de- 
veloped software to enhance the existing systems of its single client 
does not mean that the software now developed in Mexico is not like 
the software produced by EDS Fairborn.”). Plaintiffs assert, and the 
agency record supports, that Plaintiffs lost their jobs in a nearly 
identical manner. See Pl.’s Mot. J. A.R. 3; C.R. 53. Labor’s finding 
that Plaintiffs’ designs are incapable of being directly competitive 
with other designs is not supported by substantial evidence and can- 
not be upheld by the court. 


10 Some of Tesco’s responses to Labor’s inquiries suggest that even within Labor’s overly 
narrow analytical approach, many of Plaintiffs’ designs would qualify as “directly competi- 
tive” with each other, as [[ ]] See C.R. 24. Therefore, a design could be used to produce 
separate machines with different functions installed at various points along an assembly 
line. 
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3. The Designs as “Like” Articles 


Finally, Labor’s evaluation of whether Plaintiffs’ designs, as well 
as those produced by others, are “like” disregards Labor’s own regu- 
latory standards. While 29 C.F.R. § 90.2 defines “like” articles as 
“those which are substantially identical in inherent or intrinsic char- 
acteristics (i.e., materials from which the articles are made, appear- 
ance, quality, texture, etc.),” the Agency ignores its own definition 
and treats the “like” and “directly competitive” criteria as inter- 
changeable. See Negative Remand Determination, 70 Fed. Reg. at 
45,439 (determining that subject designs are neither “like” nor “di- 
rectly competitive” due to their ostensible “commercial purposes”). 
However, 19 U.S.C. § 2272(a) and 29 C.F.R. § 90.2 explicitly distin- 
guish between the two terms. See 19 U.S.C. § 2272(a); 29 C.F.R. 
§ 90.2; see also 1974 U.S.C.C.A.N. at 7265 (“The words ‘like’ and ‘di- 
rectly competitive’... are not to be regarded as synonymous or ex- 
planatory of each other... .”). Labor cannot breach its own regula- 
tion, let alone ignore the statute underpinning it. On remand, Labor 
must engage in an analysis of whether the designs at issue are “like” 
products in a manner in accordance with the law. 


V. Conclusion 


Given the deficiencies of the Department of Labor’s Negative Re- 
mand Determination, the court hereby remands this case to the 
Agency for further proceedings not inconsistent with this opinion. 


The Department of Labor shall file the results of this remand with 
this court by December 29, 2006, and Plaintiffs will have until Janu- 
ary 26, 2007 to file their comments. 














